Double Subsidiarity Principle and the Right to Identity

Intercountry Adoption (ICA) is regulated by the Hague Convention on Protection of Children
And Co-Operation in Respect of Intercountry Adoption 1993 (HC-1993), overseen by its national
central authorities. The subsidiarity principle of the United Nations Convention on the Rights of
the Child 1989 (UNCRC)! requires that ICA must only be undertaken as a last resort.
Contrary to the subsidiarity principle of the HC-19933, which gives preference to ICA above
other childcare measures, such as foster placement or institutional care in the home country
of the child: “As a general rule, institutional care should be considered as a last resort for a child in
need of a family”+.

Deriving from this crucial disparity, between the ICA subsidiarity principles of the UNCRC and
the HC-1993, the fact occurs that on the one hand the HC-1993 ‘envisages cooperation between
State parties with a view to banning any trade in children and merely allowing ICA when this proves
to be in the best interest of the child.’”> In practice, the HC-1993 de facto allows for effectively
bringing together demand and supply to facilitate ICA. The UNCRC on the other hand leaves ICA
as a last resort - even allowing State parties to forbid ICA altogether - by pronouncing that,
without very stringent regulation and supervision, children can be trafficked for adoption or
can be adopted without regard for their best interests.¢ Hence, the subsidiarity principle of the
UNCRC has the effect of minimizing - crucial aspects? of - the deprivation of the right to identity.

Safeguarding the right to identity8 and preventing adoption trafficking such as the Brazil Baby Affair
(BBA)? is of primary concern to the UNCRC within the European Unionl0. The UNCRC forms
the worldwide sole and unanimous framework for ICA, inherently defining the scope of the
HC-1993.11 Because every country recognized by the United Nations has signed the
UNCRC, which isunprecedented in the history of international human rights. To current date, 194
State parties have signed and ratified the UNCRC, with exception of the United States.l2
Contrary to the HC-1993, which does not represent the unanimous framework for - safeguarding

the right to identity in - ICA as the UNCRC does. To current date, 48 State parties have ratified the
HC-199313
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Adoption trafficking such as the BBA does not comprise of any legal ICA procedure pertaining to the
scope of the HC-1993. Therefore, the deprivation of the right to identity, for the purpose of illegal
ICA, can only be addressed by the UNCRC.

To this end should the right to identity be safeguarded through converting the right to birth
registration 14 into (inter)national human rights law. Hereby it should become universally
recognized that the right to birth registration includes a right to a birth certificate and will be
accompanied by proper implementation and checks and balances.
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