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5.
INTERCOUNTRY ADOPTION

In this section, we review developments in the sphere of intercountry adoption from Ukraine and examine the issues identified during the assessment that need to be addressed if the intercountry adoption process and system in Ukraine are to conform to international standards and respect the rights and best interests of the children concerned. Our approach and analysis assumes that Ukraine will pursue its efforts to accede to the 1993 Hague Convention
 (see also Annex 1), and our aim is to assist in securing the conditions that will enable accession to take place.  

Before doing so, however, we have to deal in some detail with a fundamental question: the widespread, frequent and uncompromising allegations being made that intercountry adoption of Ukrainian children is being used as a means of trafficking them abroad for exploitative purposes (5.1). We therefore begin this section by setting out our findings in this respect. We go on to analyse some statistical indicators (5.2) and attitudes towards intercountry adoption (5.3) before examining in detail the intercountry adoption process in Ukraine (5.4). 

5.1.
GROUNDLESS AND MISLEADING: ALLEGED LINKS BETWEEN INTERCOUNTRY ADOPTION AND TRAFFICKING FOR EXPLOITATION

Little more than two months before we began this assessment, in a statement to the 61st session of the United Nations Commission on Human Rights, on 7 April 2005, the head of the Ukrainian government delegation declared [official English translation]: 

“Another disgusting aspect of the issue [crimes against children] is illegal adoption, trafficking and sexual exploitation of the children. Experience of the last decade suggests that these forms of abuse are on the rise. Facts relating to illegally moving children abroad cause a particular concern in Ukraine. The Ukrainian authorities initiated action to stop and prevent crimes relating to the illegal adoption of children. This phenomenon requires in-depth examination and regulation as illegal international adoption turns into a multimillion criminal business.”

This statement – unlike many others which we will highlight below – took care not to allege explicitly a direct link between the adoption of children abroad and their trafficking for exploitation, although by referring to the three phenomena together in the first sentence, its intended inference is clear.

Let us first be clear about terminology. 

What is an “illegal adoption”? A decision on adoption is made in a Ukrainian court of law. The “illegality” of that decision could thus result from situations where, variously, the required procedures have not been followed, documents have been falsified, the child has been declared adoptable without due cause or as a result of manipulation, money has changed hands… but if it is truly an adoption, rather than some other form of transfer or removal, it will necessarily and by definition have been approved by a judge. It follows that all events and acts that would make it “illegal” must therefore have taken place up to and including, but not after, the judgement. “Illegal international adoptions”, therefore, are not the same as “illegally moving children abroad”: in cases of the former, children are moved abroad legally following an adoption process that contains illegal elements. 

What is “trafficking”? The definition in the Palermo Protocol
 reads:

“Trafficking in persons” shall mean the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control of another person, for the purpose of exploitation. […]

The key words here are “for the purpose of exploitation”: in other words, an exploitative aim to the act must be shown for it to be qualified as “trafficking.”

What is “exploitation”? The Palermo Protocol goes on to explain it as follows:

Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs;

At the same time, according to the Convention on the Rights of the Child no exploitative aim is necessary for an act to be qualified as “trafficking”:

States Parties shall take all appropriate national, bilateral and multilateral measures to prevent the abduction of, the sale of or traffic in children for any purpose or in any form (CRC art 35).

Under the terms of the CRC, then, trafficking can be deemed to take place for a legal purpose such as adoption. This approach is supported, moreover, by the definition in Article 2 of the 1994 Inter-American Convention on International Traffic in Minors (which entered into force on 15 August 1997):

“International traffic in minors” means the abduction, removal or retention, or attempted abduction, removal or retention, for unlawful purposes or by unlawful means.

Again, the key word here is the “or” in “unlawful purposes or by unlawful means”: for an act to be qualified as trafficking, its purpose does not have to be illegal if the means used are unlawful:

“Unlawful purpose” includes, among others, prostitution, sexual exploitation, servitude or any other purpose unlawful in either the State of the minor’s habitual residence or the State Party where the minor is located.

“Unlawful means” includes, among others, kidnapping, fraudulent or coerced consent, the giving or receipt of unlawful payments or benefits to achieve the consent of the parents, persons or institution having care of the child, or any other means unlawful in either the State of the minor’s habitual residence or the State Party where the minor is located.

In our considerations for this assessment, we shall take the wider CRC view rather than that of the Palermo Protocol. Our analysis will therefore focus on determining to what extent Ukrainian children are being trafficked abroad, through adoption, for unlawful purposes and/or to what extent they are trafficked abroad by unlawful means for the lawful purpose of adoption.

5.1.1. 

Lack of evidence

Agreement is virtually unanimous that there is a great deal wrong with current practices in intercountry adoption – from Ukraine and from many other countries – in terms of the effective protection of children’s rights. As will be clear from this report, we are very conscious of the ways in which intercountry adoption is vulnerable to questionable, illegal, and sometimes criminal activities. Prior to beginning our assessment, however, we had expressed serious doubt that what is wrong in Ukraine might include the exploitation of children trafficked through adoption. Having completed the assessment, we are convinced that our doubts in that regard are fully substantiated. 

From the outset, we questioned the veracity of statements such as “adoption of Ukrainian children by foreigners is among the most frequent ways in which minors are trafficked for sexual purposes.”
 Similarly we had noted with concern that allegations that intercountry adoption was used to procure Ukrainian children for organ trafficking were being made, in some quarters, in the form of blunt but unsupported statements of supposed fact.

In carrying out the assessment, we therefore sought to verify the accuracy of our scepticism, bringing these issues systematically to the table if they were not spontaneously broached by our interlocutors (which in fact they often were). We can note that the great majority of governmental and NGO partners alike expressed some degree of certainty that forms of such exploitation are indeed taking place. At the same time, in not one instance did our interlocutors evoke any specific case that would corroborate this apparent concern regarding the exploitation of children adopted abroad for sexual purposes or the removal of their organs. Indeed, one particularly well-placed source actively corroborated the fact that, to date, there had been no allegations requiring the investigation of specific cases of trafficking through intercountry adoption for the purposes of exploitation or the removal of organs.

While the level of expressed concern greatly surprised us, the lack of concrete examples certainly did not. Allegations of this nature have been circulating in relation to a number of countries world-wide since the mid-1980s (see 5.1.2 below). If there were serious grounds to fear human rights violations of this nature in the context of intercountry adoption, we believe that over these two decades there would be at least one proven case that could justify concern. In illegal underground operations, bodies are found in the end, criminal rings are identified and victims are rescued. To our knowledge, this has not been the case in the sphere of exploitation of adopted children, from or to any country in the world. This total lack of evidence must considerably undermine the credibility of allegations and the legitimacy of concerns in this regard.

5.1.2. 

Why the allegations persist

Several factors are germane to the persistence of these rumours. 

First and foremost, perhaps, is the unwarranted credence lent to the existence of certain unproven “problems” in the context of studies that will be seen as authoritative. As an illustration, we would simply quote here from the “International adoptions” section (3.6.2) of the recent UNICEF – OSCE – USAID – British Council report (2005) on “Trafficking in Ukraine” (N.B.: our emphasis in the following quotes). The very first sentence in this section reads:

· “One of the ways children can end up trafficked is through illegal adoptions.”

As per our remarks above, we would question the grounds for this statement, which gives an erroneous impression from the start. Children may be trafficked for adoption – effectively rendering the adoption illegal – but not through adoption for subsequent exploitation.

Three sentences in the core of the text also merit scrutiny: 

· “The inability to crosscheck documents effectively could lead to a situation where children are adopted with harmful intent.”

· “In this case, the child could be given to someone else for a bribe, although no such instances have been reported.”

· “… adoptive parents are theoretically free to pursue commercial gain at the expense of their adopted children.”

These sentences constitute in our view a form of scare-mongering and sensationalism in that they suggest the actual or potential existence of given problems with, in two cases, no indication at all of any grounds for supposing that they might indeed exist and, in the other case, an actual admission that there is in fact no evidence to date supporting the concern. Unfortunately, the mere fact of mentioning them lends strong support to the perception that they likely exist, despite a total lack of objective justification for such a viewpoint. Undoubtedly many “potential problems” of this nature could be set out. At various points in this report, we give other examples of how public pronouncements continue to shore up the idea that adopted Ukrainian children may be exploited. We look on this kind of approach as surely being counter-productive to elucidating and resolving the real problems surrounding intercountry adoption and child trafficking in Ukraine.

Second, and linked to the above, is the problem of deliberate “amalgam”. In various receiving countries and concerning various countries of origin, there are certainly a significant number of documented cases of parents abusing their adopted children physically, psychologically and sexually, sometimes with fatal consequences. In some instances, the adoptive parents have finally rejected the children for a variety of reasons, either placing them in State care in the host country or seeking to return them to their country of origin. Similar acts are regrettably facts of life too in biological families. But these acts are abuse, not “exploitation”. They were not an intended outcome of the adoption and, as far as we are aware, the children were never “trafficked” to this end. Yet several discourses project abusive acts as demonstrating the existence of organised trafficking for exploitation using the adoption process: we were repeatedly quoted the “example” of Russian children killed by US adopters. No one denies that these murders took place, and clearly similar instances need to be prevented as far as possible, notably by improved professionalism in selecting prospective adoptive parents and in matching them with children in need of adoption. To equate such acts with evidence of “trafficking” and “exploitation” is, however, both unfounded and grossly misleading.

Third is the deliberate interpretation that “no news is bad news.” In this respect, we cannot dissimulate our great concern, for example, at the statement by the then head of the SBU (Security Service of Ukraine), on 20 July 2005. Claiming that the whereabouts are known of only 476 out of some 2,000 children adopted abroad in 2004, he reportedly deduced that “many children might not have reached their destination.” As we have pointed out earlier in this Chapter, unsubstantiated conjecture of this nature is, to say the least, anything but helpful. There is indeed no objective reason for accepting that contravention of Ukrainian regulations that are patently unenforceable in another country – which, in addition, may have very different rules on the question – might justify such official “expressions of concern” without any concrete evidence whatsoever. The possible reasons behind lack of follow-up information about the circumstances of children adopted abroad are varied (see 5.4.7 below). Post-adoption reporting has many implications, moreover. It is an issue which, for very good reasons, figures in neither the Convention on the Rights of the Child nor the 1993 Hague Convention (see 5.4.7 and Annex 1 below). Children adopted abroad automatically come under the responsibility of the receiving State, and the very fact of allowing such adoptions to a given country must imply a minimum level of confidence in the welfare and other relevant services of the State in question as regards prevention of, and reaction to, possible abuse and exploitation. Indeed, this consideration led to a recent meeting of the Special Commission of States Parties to the 1993 Hague Convention “[recommending] to States of origin to limit the period in which they require post-adoption reporting in recognition of the mutual confidence which provides the framework for co-operation under the Convention.”
   

Fourth, claims about intercountry adoption being used as a cover for trafficking children for their organs have no basis. Allegations and rumours of this nature have been circulating world-wide for some twenty years, initially relating in particular to children from Honduras in 1986 and Guatemala in 1987 – and ostensibly politically motivated, moreover.
 Such stories have continuously re-surfaced ever since in relation to a wide range of countries. Thus, when countries of Central and Eastern Europe and the CIS opened up to intercountry adoption, similar rumours began to spread concerning children adopted from Albania, Belarus, the Russian Federation and others, now including Ukraine. To our knowledge, however, during these two decades there has never been clear and concrete evidence, in regard to any country, of a single case where children have been trafficked abroad for adoption by couples or individuals with the intention of exploiting them in this way. Indeed, it is hard to imagine why anyone would take on both the costs and risks involved in using a public judicial process like intercountry adoption to “traffic” children – rather than kidnapping or smuggling them, for example – in order to remove their organs.

Finally, certain groups undoubtedly have special interests in keeping these rumours alive. In our opinion, based on work carried out in the context of this assessment, these interests undeniably include the desire to divert attention from other issues that indeed constitute rights violations in the context of intercountry adoption. Such a “diversionary tactic” fits well with the arguments put forward by many who favour maintaining the status quo in the adoption system, and who therefore seek to place the onus for improvement more especially on actors outside rather than inside Ukraine, i.e. on the post-adoption rather than the pre-adoption phase. 

5.1.3. 

The wrong focus

Experience in the field of protection of children’s rights has shown us that no forms of abuse and exploitation of children, however cruel, can be considered prima facie as beyond the bounds of possibility. Within the limits of the above considerations, we have therefore kept an “open mind” during this exercise: if any case of trafficking of children through intercountry adoption for exploitative purposes had been submitted to us, we would have examined it and, if appropriate, qualified our stance. Not a single such case was presented or even mentioned, however, by any interlocutor. 

We can only conclude that, to the best of anyone’s knowledge, there is absolutely no evidence at present to suggest that trafficking of children through adoption with a view to their exploitation is a feature of intercountry adoptions from Ukraine.

We would emphasise once again that this conclusion is in no way intended to deny the existence of other disturbing phenomena, including:

a) trafficking and other illicit acts to procure children for the purpose of adoption, and 

b) cases of abuse and rejection of children on the part of individual adopters once they have returned home with the child.

These two issues will be dealt with at length in subsequent parts of this Chapter, and preventing the risk of them occurring will constitute the foundation of many of our recommendations. In these regards, we nonetheless wish to make two remarks at this stage:

a) On the question of illegal acts to procure children for subsequent adoption, we are aware of the investigatory mission undertaken by Ms Ruth-Gaby Vermot-Mangold in early September 2005 – and thus subsequent to our field visits – on behalf of the Parliamentary Assembly of the Council of Europe. While awaiting her official report and, hopefully, direct consultation with her, we note that her initial declarations following her mission correspond entirely to the approach we have outlined above. Thus, she is examining allegations that babies may be illegally removed from their parents’ care – notably at specific maternity hospitals – and subsequently made available for local and intercountry adoption.

b) With respect to abuse and rejection of children after adoption, nothing we have so far learned conflicts in any way with our view that, with possibly very rare exceptions, the intention of adoptive parents is to provide the child they seek to adopt with a stable, caring and nurturing environment. Whatever the personal reasons for which applicants seek to adopt internationally, however fit they may be to do so, whatever procedures or actions they may be drawn into to achieve that aim, and whatever transpires in the post-adoption period, it is not their aim to harm the child. It is precisely this fact, moreover, that makes it all the more difficult to eliminate every potentially dangerous applicant before they reach the adoption stage. It is clearly during that pre-adoption phase, however, that problems of the suitability and preparation of prospective adoptive parents, as well as their matching with a child who corresponds to their potential parenting skills, need to be professionally broached and resolved as far as possible. Protective measures cannot be left to post-adoption monitoring, however crucial post-adoption support services may be for successful bonding within the adoptive family and, thus, prevention of problems at that stage.

Overall, we feel that the relentless focus that we found in Ukraine on what might happen to children after adoption detracts massively from required attention to how children come to be adopted abroad in the first place, and how their rights are protected in the process. It is this finding that informs our approach in the framework of this assessment, and it is to these aspects that we now turn our attention.
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� In this assessment we focus on the responsibilities that a country of origin assumes when being part of the HC, but we would like to recall that the intercountry adoption process, in line with the HC, concerns both the country of origin and the receiving country. For a summary of the interaction between Central Authorities in the adoption system under the HC, please refer to Annex 2. 


� UN Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and Children, adopted and opened for signature, ratification and accession by General Assembly resolution 55/25 of 15 November 2000, supplementing the United Nations Convention against Transnational Organized Crime


� All-Ukrainian Committee for Children’s Rights, 2003, quoted by OSCE, 2005.


� Conclusions and recommendations of 2005 Special Commission on the HC 1993, op. cit., note 21.  


� See International Children’s Rights Monitor, Vol. 4.1 et seq., Defence for Children International, Geneva.





