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On 27 November 2001,  the Delegation sent a letter, cleared by HQ, to the chair of the Working Group (Unicef) giving the EC position on the draft legislation prepared by DFID. 

During the DFID meeting on DFID’s bilateral assistance to the NAPCA with Simon Mordue/Mariela Neagu on 28 November 2001, the issue was raised and the undersigned and Carolyn Hamilton, who drafted the draft legislation, discussed this issue separately. Ms. Hamilton’s tone and attitude during this meeting were unpleasant. It became clear that her position towards this issue is not one of protecting Romania’s children against abuses of the adoption system, but first and foremost to re-open intercountry adoption as soon as possible. After the meeting Mr. Lane of DFID called Simon Mordue to apologise for Ms. Hamilton’s behaviour and he indicated that Ms. Hamilton is not the right person to assist the Romanian authorities in future drafting of a Children Act. 

Ms. Hulshof of Unicef requested a meeting with the Head of Delegation the day before the meeting. Mr. Scheele clearly set out the position of the Commission, conform the letter.

The Working Group meeting was very tensed and registered on tape. It was clear that the interests were high. The EC line was shared by Richard Alderslade, who represented the High Level Group and to some extent by George Lane of DFID. Unicef and USAID held a fairly laid back position, the latter because the US did not sign the Convention on the Right of the Child. USAID, however, did bring along an adoption attorney (herself having adopted from Russia), who obviously defended the adoption lobby position.  Discussions seemed to take place in a vacuum, as drafting a perfect legislation, in a perfect country in a perfect world. The undersigned repetitively reminded participants of the fact that the demand for children by far outreaches the offer, and therefore protective measures have to be included in the law (such as communication by the RAC of the expected number and kind of children to be adopted during a certain timeframe in order to select and accept adoptive prospective parents accordingly).  I also explained the consequenses of the preference for intercountry adoptions over the last years for the policies on child protection in Romania. These can be summarised as conflicting opinions on restructuring of institutions versus closure, and adoption versus fostering. 

After long discussions, modifications of the draft legislation were agreed agreed. Almost all comments of the EC were accepted. DFID will modify the text, which will be circulated to the Working Group by Unicef. Also, a side letter with comments and concerns will be prepared and circulated. 

It must be said that it felt totally inappropriate to have this meeting at all. Child protection and adoption is a matter of Romanian authorities and as such all discussions should be done with them. It was felt that too many defenders of intercountry adoption were present. 

The main points of disagreement/discussion were fostering, article 21b, children act. On fostering and article 21b agreement was reached finally. On the need for a children act, everyone agreed. But DFID and Unicef were of the opinion that the adoption legislation should pass separately and later to be integrated in a children act. In my opinion it is important to stress the fact that not only law 25 (on adoptions), but also law 26 (on child protection) has to be reviewed, as both laws form the basis of the 1997 reform. Issues like fostering, parental rights, custody (family code) are in need of review or at least clearance. 

It was clear that not many persons understood what administrative capacity in the framework of the enlargement process means. It was referred to as reorganising the Romanian Adoption Committee and providing training. Even after extensive explanation, it simply did not seem to pass. 

There is a risk in sending draft legislation to the Romanian Government. If this law is adopted on short term and intercountry adoptions resumed, there is a significant risk that business will resume as usual. The fact that the official role of Romanian NGOs will be reduced, will not guarantee that Romanian and foreign NGOs will not, informally, continue pressure and payments. Therefore it is important that the accompanying letter will be very clear on the administrative capacity side.  It remains to be seen, however, if the US (and Unicef and DFID) is willing to go along with that. 
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WORKING GROUP MEETING ON INTERCOUNTRY ADOPTIONS


Bucharest, 29 November 2001

-o-o-o-o-

Statements made

EC  (R. Post)

· Important to develop administrative capacity before resuming intercountry adoptions (Regular Report 2001)

· Article 21b of the CRC should be respected

· Role of NGOs

· Adoption law should be part of general child protection legislation (children act)

· Need to support Romanian Government in their efforts to withstand pressure (from inside and outside Romania)

Hague Convention (W. Duncan)

· Draft legislation complies with Hague Convention in letter and in spirit

· Secondary legislation is important and it is advisable that the Working Group agrees to this too

· Adoption legislation has to be integrated in more general child protection policy

· Under the old system, the child never came first

· Competence of different bodies needs to be cleared

· The Hague Convention may be applied stricter by Romania.

· Central Authorities could meet and discuss implementation of law, under embrella of the Hague Convention.

DFID (G. Lane)
· DFID is working on accreditation system for NGOs, which is part of the administrative capacity

UNICEF (N. Cantwel)

· The law has to be very clear, explanatory note needed and special concerns to be expressed in side letter

· No legislation in sending country can be effective if other countries don’t co-operate

· If Romania closes, receiving countries move to other countries (Kazachstan)

· One has to recognise the limits of legislation.

High Level Group (R. Alderslade)
· Pressure on Government is high, common position extremely important.

· Major issues to be resolved before resuming: proper system of procedures in place and administrative capacity (including judiciary).

Issues agreed during Working Group meeting 29 November 2001

· An explanatory document should be prepared together with the draft legislation, to prevent wrong interpretation of the legislation. This explanatory document will be useful for the judiciary, local authorities and professional groups in order to correctly implement the legislation. 

· A side letter expressing concerns of the Working Group should accompany draft law. 

· The US referred to their “Orphan Visa definition”, which leaves no room for voluntary consent of the parents.

· A solution for the birth certificate registration in Romania has to be found. As adopted children receive a new birth certificate, a link should be created to the original birth certificate, as it is important to be able to retrace original family links.

·  New article 22 on Foster – Adoption (foster families should be able to adopt)

· New article 35 e – “suitable placement in Romania” (CRC art. 21b)

· New article 38.4 on minimal offence – donations etc. 

· Article 39.d : extra line on information to be provided by RAC to receiving countries on (special) need of Romanian children and number of adoptions to be expected

· Article 52 : no escorting allowed (US argued for exceptions)

· Firewall NGOs : this was claimed as being part of the accreditation system

· Vacation children : this was claimed as not to fall under the Hague Convention as children do not leave the country for adoption

· To be mentioned in letter:

· Law and not Emergency Ordinance

· Need for secondary legislation

· Administrative capacity

· State process and delegated authorities needs clearance

· Training needed 

· Organisational development 

· Law will effect other laws

· Children act
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